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g anfvereratt @1 = wg gar Name & Address of the Appellant / Respondent
Axis Clinicals Ltd.
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such ordar, to the appropriate authority in the following way :

Revision application to Geverninent of India:
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

{ii) I wrer & T P Ame § Wa D E eRam™ J R TverR W 37 e §oar R qoer U g
TSR § WS @ 9 Y AT A, @ Rl woeTR a1 wueR ¥ uie 9% e sram # a1 A woerTR A 8 A o afeal @
IR g B

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warshouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territo-y outside India.
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(c) In case of goods exported outside India export to Nepél or Bhutan, without payment of . ‘
duty.

aﬁﬁumlmfﬁcwlwW@?jﬂﬂﬁ%f?ﬂﬂ?@@iﬁ%ﬁ%ﬁﬁ%aﬁ?@mﬁwamw
P & g omgEE, ocTe @ gN WRA d@ Wi R A 9 A e sfafie (7.2) 1998 @1 109 &I
frgem fg o B :

(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-8 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision applicatior shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
BT 3o, D ST Yo T4 TR ey iR & ufy arfie—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) HET JeaTed Yob ARTTA, 1044 B URT 35-41 /35-F B ferra—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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! The appeal to the Aprellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal). Rules, 2001 and shall be
accompanied against (cne which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,020/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50-Lac ard above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. ‘
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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B JUTET Yok UG waraR anfiel _mamfiewer (wraffafd) fram, 1982 § fAfka 21 :

Attention in invited to th= rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) WMl Yoop, BRI IR Y&F T WA el aTRReT (Rrge), @ ufa ordiel & #rael ®

Fored AT (Demand) T4 23 (Penalty) BT 107 T4 ST & AAa § | grdifes, yieswaa qg FE 10
FNZTIT & |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall nct exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

« Under Central Excise and Service Tax, "Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erronebus Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on paym teﬁf
10% of the duty demanded where duty or duty and penalty are in dlspute or penalty,
penalty alone is in dispute.” /




V2(ST)17/Ahd-South/2018-19

ORDER-IN-APPEAL

This appeal Las been filed by M/s. Axis Clinicals Limited, Plot No. 5 to 7/1
Atharva, Opp. Rajpath Club, Bodakdev, S G Highway, Ahmedabad 380 015 '[for short —
‘appellant’] against OIO No. CGST/WS07/Ref-131/PV/2017-08 dated 23.3.2018, passed by the

Assistant Commissioner, Division VII, CGST, Ahmedabad South Commissionerate [for short —

‘adjudicating authority’].

2. Briefly, the facts are that the appellant filed a refund claim on 5.12.2017 for Rs.
49,41,412/- in respect of service tax paid during the period from October 2016 to June 2017, for
output service provided to offshore sponsors, on the grounds that after the introduction of Place

of Provisions of Service Rules, 2012, they were not required to pay service tax.

3. Vide the afcrementioned impugned OIO dated 23.3.2018, the adjudicating
authority rejected the refund on the following grounds:

e that the appellant, with his claim papers did not attach the detailed note on output service &
copies of agreement entered into with export customers; that they had not produced copy of
FIRCs and copy of banx statement;

e that detail process of service exported, documentary evidence as to why their services should not
be treated as exporter of service was not attached;

4, Feeling aggrieved, the appellant has filed the aforementioned appeal raising the

following grounds:

e that the impugned OIO is illegal, improper and arbitrary;
o that the principles of natural justice was not followed; that no show cause notice was issued;

e that the appellant has good case on merits and fulfilled all the conditions set out in the rule 6A(1)

of the Service Tax Rules, 1994 and are hence is eligible for refund;

e that the first letter seek:ng clarification was sent by the adjudicating authority on 5.2.2018 and the
impugned OIO was passed on 23.2.2018 i.e. within 45 days; that the adjudicating authority
should not have hurried to pass an order rejecting the refund without following the principles of
natural justice.

5. _ Personal hearing in the case was held on 26.6.2018 wherein Shri Sudhakar R
Challa, Advocate, appeared on behalf of the appellant and reiterated the grounds of appeal. He
also submitted additional written submissions dated 26.6.2018, wherein it was stated as follows:

« the appellants exported services of bio availability and bio equivalence studies to service
recipients in terms of their agreements;

e that their work involved the drugs developed or proposed to be marketed which were provided by
their overseas client who wanted a bio availability and bio equivalence studies of such samples
when given to human beings and its impact to be analysed, complied and further provided to the
client to get the drug clzared for human usage; ' : :

e that the appellant is situated in India; that the service recipients are located outside India; that the

service provided is not specified under section 66D that the place of provision of service is .

outside India and the payment is received in convertible foreign exchange and that the appellant
and the service recipient are not related;

o that since the services provided to the foreign sponsors is export of services, they are not liable to
pay duty; _ .

e that their Ahmedabad office is only a branch office and the personnel were not conversant with
the issue at hand and that the non submission of documents was neither intentjefigh meryanton.
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76 The appellant has vehemently contested that the principles of natural justice was
not adhered to while deciding the matter by the adjudicating authority. Principles of natural
justice, constitute the following:

Natural Justice recognizes three principles:

)] Nemo debet essc judex in propria causa [meaning - nobody shall be a judge in lns oW cause or
in a cause in which he is interested]

(ii) Audi alterem partem, [meaning - —to hear the other side] and finally

(iii)  Speaking orders or rezsoned decisions.

The appellant has stated that no personal hearing was granted and that no show cause
notice was issued. Requirements of a fair hearing has two elements- first that opportunity to be
heard must be given and second that such opportunity must be real and not illusory and make
believe. The impugned order therefore cannot be upheld since the adjudicating authority failed
to adhere to the principles of natural justice.

7. The appellant has given various reasons for failing to produce certain documents
sought by the adjudicating authority, despite the adjudicating authority seeking these documents
Q through correspondence from the appellant more than once. The appellant’s

reasoning/arguments are not tenable since it was imperative upon him to submit everything with
the refund claim. In-fact anv lacunae when pointed out should have been immediately cured by
the appellant. Notwithstanding this fact, I still find it difficult to uphold the impugned OIO

because of non adherence of the principles of natural justice.

8. In view of the foregoing, it would be in the interest of justice if the matter is
remanded back with a dii'ection to the appellant to provide all the documents to the adjudicating
authority which has been sought from him and which he is has not produced till date within a
month from the receipt of this order. The adjudicating authority is also directed to decide the

claim within fifteen days from the receipt of all the documents from the ap. pellant. Needless
to state, the adjudicating autaority will adhere to principles of natural justice while deciding the

C) matter.
9. 3rdieTehel GENT For B a1 el BT FITERT SR e & AT Sl
9. The appeal filed by the appellant stands disposed of in above terms.
Date: .6.2018
Attested

N

(Vinod Lukose)
Superintendent (Appeal),
Central Tax,
Ahmedabad.
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To,

M/s. Axis Clinicals Limited,
Plot No. 5 to 7/1 Atharva,
Opp. Rajpath Club, Bodakdev,
S G Highway,

Ahmedabad 380 015

Copy to:-

1. The Chief Commissionsr, Central Tax, Ahmedabad Zone .

. 2. The Principal Commissioner, Central Tax, Ahmedabad South.
3. The Deputy/Assistant Commissioner, Central Tax Division-VII, Ahmedabad South.
4. The Assistant Commissioner, System, Central Tax, Ahmedabad South.

5.~ Guard File.
6. P.A. ;

®



